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The discussion of dismissal protection and employment law
This article concerns itself with the effects of dismissal protection on personnel management behaviour within companies. Germany's relatively high level of dismissal protection -compared internationally -is often named as a reason for the high unemployment rate. Possible effects are created particularly with regard to a prohibitive effect of dismissal protection: Is the hiring of new employees postponed or cancelled as a result of employment law? Do companies resort to other forms of employment to avoid the effects of dismissal protection? Which effects does the economic framework have on behaviour? In addition, we have addressed the effects of dismissal protection within the company: What role does dismissal protection play in the employment relationship? This article does not undertake an analysis of the preventive effect -in the sense of the postponing of employee termination or decision to not terminate an employee altogether. Because dismissal protection makes up an important part of employment law, the perceived functionality of employment law is subsequently discussed.
Germany's labour law is considered comparatively rigid in international comparison and a special importance is attached to dismissal protection. Among other things, severance pay and notice periods play a role in this. With the help of an international comparative indicator system, a higher-than-average rigidity is shown in Germany (cp. Pierre / Scarpetta 2004: 10ff).
The article is based upon two empirical investigations: The first being 41 expert interviews conducted with personnel managers in 2006 and, secondly, a standardised questionnaire of 750 personnel managers asking about the usage of employment law in their organization. The aim of the survey was to find out how various laws are actually applied within organisations and which attitudes personnel managers have regarding employment law and its sub-categories.
The role that employment law plays within the economy is a controversial matter of debate in the media. A close connection between the commercial dynamic and the legal system is thereby created. Rights, jurisdiction, and possible legal reality are discussed in the specialized press and the legal system with a relative disregard for socioscientific and economical knowledge. These aspects alone are not enough for an assessment of the role of employment law in personnel management.
The roll of employment law in personnel management is discussed within expert circles with divergent points of view (cp. e.g. Weber/Kabst 2006, regarding theoretical self-determination in human resources teaching). In this context one should mention 'personnel economics' which is oriented towards the new institutional economics. The economical analysis of employment law as practiced in new institutional economics combines strictly legal rules and personnel policy behaviour on a theoretical level (cp. e.g. Richter/Furubotn 1999) . As a result of the abstract level of the analyses, the organisations are often classified quasi as rational individuals set on maximizing their benefits and, for which, changes in employment law basically represent changes in the summary of data which is to be interpreted and used in company decision making policy.
While the law is an explicit analytical component in the new institutional economy, it is rather an implicit component in the case of behaviour-oriented approaches (cp. Martin 2003: 202) : 'objective' occurrences correspond with subjective perceptions etc., which in turn are then crucial to the understanding of the behaviour of those involved. The employment relationship is seen as a psychological contract with reciprocal expectations and commitments (cp. Rousseau 1995) . With respect to the concept of human nature, there is a difference between the complex -sometimes incompatible -models of man and the concept of Homo Economicus although similarities certainly do exist: The parties involved and their behaviour are relevant to economical events. They weigh alternatives with respect to their goals and search for advantageous solutions. In this behaviour-oriented article, various concepts such as Festinger's theory of cognitive dissonance (1962) are taken into account in order to appropriately describe and explain types of behaviour.
Of course, these two positions don't cover the entire spectrum. Socio-theoretical approaches (cp. Matiaske 2004) or the system-theoretical perspectives (cp. Mayrhofer 2004) represent additional variations which are of relevance to Employment law and personnel policy. From a system-theoretical point of view, for example, the legal and economic systems would be regarded as the systems of function which are primarily self-referential, meaning that they are based on the foundation of self-description or the description of other areas of life. These systems of function 'observe' each other in the logic and manner of their respectively separate operations. As a result the link between law and economy would be loose rather than close.
Three basic statements may be filtered out of the legal discussion regarding dismissal protection.
Level of dismissal protection and the employment market:
It is claimed that employment law is, in general, too rigid. The leading cause of malfunctions is the substantially exaggerated dismissal protection. Its rigidity not only drives up labour costs but also hinders adaptation and structure changes (cp. Möschel 2006: 113) . 2. Dismissal protection and overregulation: In this context it is stated that the negative situation on the labour market is directly related to high regulations density. Dismissal protection law is a paramount starting point in the modernization of labour law with the aim of simplifying and speeding the processes therein. (e.g. Löwisch 2005a , 2005b : I., Bauer 2005 : 1046 et sqq, -contra e.g. Huber 2005 : 1340 ff). 3. Dismissal protection and court interpretation: In addition, not only the rules themselves emanate insecurity (cp. Bauer 205) but, moreover, court decisions have changed the legal blanket clauses -the 'social justification' according to §1 KSchG -by means of interpretations to be a burden for the employer. This is especially supported by the fact that the dismissal, according to the decision, may only be considered as an 'ultima ratio'. Additionally, a 'prognosis' about future development is required. This view has been decidedly taken by prominent scientific sides for many years with a significant effect and opinion influencing effect for the political environment. (cp. e.g. Hardly any area in German labour law has been better researched than dismissal protection law. The 'Max-Planck-Study' from 1981 was seminal (cp. Falke/Höland/ Zimmermann 1981) . This study was updated and supplemented by the research project "Regulierung des Arbeitsmarkts "REGAM" (Regulation of the Labour Market) (cp. Bielinski et al. 2003; , Pfarr et al. 2005 Bielinski/Ullmann 2005 ). An additional research project "Kündigungspraxis und Kündigungsschutz im Arbeitsverhältnis" "KÜPRAX" (Dismissal Practice and Dismissal Protection in Labour Relationships) contributed to this topic (cp. Höland/Kahl/Ullmann/Zeibig 2004; Höland/Kahl/Zeibig 2005a , 2007 . These empirically based studies suggested, in turn, rather conservative conclusions regarding the above listed statements. Bauer et al. (2004) , for example, stressed as well, that no effects on the threshold values for the engagement or dismissal of employees in the second half of the 1990s were to be noticed in employment statistics as a result of German dismissal law. Also in places where there was no dismissal protection, there was no increase in employment dynamics. Hypothetically they assume that dismissal protection possibly influences the structure of the employment in that, for example, more or less people were employed part time or in so called negligible jobs or that it became a burden for and affected weaker groups such as women or long-term unemployed 'sorting behaviour'. Sadowski (2004) und Kessing (2004) also argued in this direction: Positive and negative effects of dismissal protection would balance each other end effectively keep the scales balanced although there would possibly be an effect on the make up of the composition between employed and unemployed.
The key message: there is no statistically-based, clear link between a high level of dismissal protection and high levels of unemployment and that this has also been confirmed by international studies (OECD 1999: 50 ; regarding the difficulties of the methodology : Jahn 2002: 89 et. sqq.) . At the same time it is suspected that there may be a connection between a high level of dismissal protection and high unemployment in certain groups, especially the younger. This is, however, not assessed as an empirically firm result. (cp. OECD 1999 : 51, but also OECD 2005 Pfarr/Zeibig, 2006;  re: legal and empirical cross comparisons of individual Countries: Zachert 2004 Zachert , 2004a . Schramm and Zachert (2005) delivered the first complete, qualitative findings about the effects of labour law regulations.
Empirical research hardly justifies hopes or expectations that a 'turning of the dismissal-protection adjustment screw' would have any significant effect on the labour market (cp. Neubäumer 2005: 25, 32 et seqq.) . The emphasis of the criticism lies more upon the complexity of current dismissal law. It is mainly based upon the morals, feelings and fears of the employers. It is claimed that these (largely) defy the empirical research (cp. Mohr 2006: 547, 556) . Others refer to results of more corresponding studies such as 'REGAM' in which the owners of smaller enterprises find dismissal protection to be a burden and in which the majority thereof say that they would be more willing to engage new employees if it did not exist (cp. Moshe 2006: 113; Rüthers 2006 Rüthers : 1640 .
The application of "feelings and fears" in face of the "complexity of labour laws" in the controversy surrounding dismissal laws indicates that one must differentiate between written, practiced and perceived labour law (cp.. Kania, 2004 We know from legal-sociological research that legal efficiency (laws) is dependent upon many factors. The determinants of perceived norms, perception of legitimacy and the expectation of positive or negative sanctions are accepted as the basic model of behavioural norms or codes of conduct (Röhl 1987: 252 et. sqq..; Rottleuthner 1987: 57; Raiser 1999: 258 et. seqq.) . Therefore, the published opinion in the media and in expert circles is not to be underestimated (cp. Castendyk 1994; Hensche 2006) . How those responsible for personnel management take advantage of the existing legal latitude in practice is dependent upon, among other things, their knowledge, perceptions and assessments.
Model and methodology 2.1 Model and questioning
Our model of the reception of labour law by commercial organizations is linked to the outlined perspectives. We differentiate three levels -the organisation level and that of the parties involved will be described more closely at a later point. (for more detail see Bradtke et al. 2005: 592 et. sqq.) . This approach follows Coleman's argumentation scheme (1995) with which the "macro-variables" are explained on the macro levels with inclusion of the micro-levels.
Law and economics form social subsystems (Systems of Function) which are represented by the economic and legal discourse. This includes the mass media which plays an important part in forming public opinion and the transport of legal positions to those involved within the company (employees and those responsible for personnel management) Organisations as corporate actors and social systems sui generis operate within the economic and legal frameworks and, in doing so, guide their behaviour according to the rules of both systems of function. Which concrete goals and tasks does personnel policy -which is affected by labour law -follow? First of all, a differentiation between a long term personnel strategy and more operative activities must be made. Law can have a direct effect on operational activities, for example when the legal guidelines for the organisation of working time are changed. It is however, questionable if, and how, indirect effects upon long term strategies may me proven (cp. Klimecki/Gmür 1998: 481; Peuntner 2002: 305) . Nienhüser (2004 P. 229) includes the following as the primary tasks and goals pursued by personnel management: Most important is the reduction of production costs which is affected by legal calculations, e. g. the introduction of a legal minimum wage. Secondly, the transaction expenses within the personnel work are to be reduced. These are also influenced by labour law. Thirdly, the transformation of fundamental undertakings into actual job performance is to be accomplished. Here, labour law has a concrete influence as a result of the existence of regulations regarding the termination of employment such as dismissal protection. Fourthly, personnel policy is always involved in the formulation, realization, assertion, negotiation of interests and the sounding of temporary coalitions. At the centre of attention, then, are power structures (cp. Nienhüser 1998; whose basis is directly and indirectly influenced by law in that the termination of management revue, volume 18, issue 3, 2007 327 employees under certain conditions is legally forbidden or when the arrangement of the employment structure is directed in specific ways by the so called "Teilzeitund Befristungsgesetz oder Arbeitnehmerüberlassungsgesetz" -two German laws which regulate "part time and limited-term contract employment and temp worker employment.
Parties involved
Personnel management, too, is the result and the aggregation of individual actions. To understand the concrete results and reasons for personnel policy it is of value to envision the goals and tasks of the individual parties involved. Those within the organizations take the context of the organization and the system into account and their perceptions, experiences, values and attitudes are guided by them. The goals of the personnel managers may -simply for legitimizing reasons -correspond largely with the above mentioned personnel policies. However, there does exist a certain amount of flexibility (cp. Klimecki/Gmür 1998: 484) . This presents the question as to the reasons for the respective embodiment of existing or affected leeway. As those involved can only implement a part of their stance into their behaviour, their organizational integration is of interest. Subjective constructs such as knowledge, perception, attitudes or labour law related experiences are relevant to the understanding of the perspectives of personnel managers. The different constructs can correspond with each other. They can, however, exist very much independently from one another for example, when opinions are expressed which seem to contradict real past experiences. These stances can be in and of themselves contradictory or reflect the actual contradictory nature of the subject matter. Also, the knowledge of a subject must not be sated by one's own experience. This is especially true when different expert circles hypothesize a subject and it finds its way into 'published opinion'.
The constructs outlined above are components of more comprehensive models of cognitive social psychology. It is of particular use to refer to the theory of cognitive dissonance which can explain the phenomena of "sub-classing" and "anecdotic evidence" (cp. Kunda 2000; for their relevance to personnel work compare Schramm et al. 2007 ). In addition, the reactance model and the concept of the "psychological contract" -within the framework of motivational theory -prove to be of great help. The latter stands for subjective perception of mutual expectation and commitment in an employment relationship. 1. Regarding cognitive dissonance: The theory of cognitive dissonance (cp. Festinger 1962) fundamentally says that human beings aspire to achieve and maintain a balance in the cognitive system. The cognitive system should be coherent, consistent and temporally stabile. Cognition is understood to be the mental processes of an individual such as thoughts, attitudes, intentions etc. Cognitions are in a state of alternating influence with emotions as well as with the behaviour of the individual. Accordingly, information which is consistent with existing schemas has no problem flowing into the cognitive system while contradictory, dissonant information disturbs the balance. The phenomenon of anecdotic evidence is to be placed in this context. Examples of occurrences which confirm one's own beliefs are considered typical and are generalized. The value of information which goes against ones own opinions is, however, underrated. These occurrences must not be experienced first hand but rather may be presented by the media or reported by colleagues. 2. Reactance: The reactance theory according to Brehm (1966 Brehm ( , 1972 Isaksson et al. 2003; Gössig 2005) . Employment contracts are, by nature, "nondescript" as it is not possible, or desirable, to determine each and every aspect of an employees function. This means that the "legal, written" contract is formally in power, however, the PC is in fact more realistic as the felt reciprocal expectations are expressed. The psychological "contractual relationship" is likewise made of rational aspects and personal interests and is determined by norms, values and world views. However, there is always reciprocity to consider. Only in the case of suitable reciprocity on the part of the other party, are such beliefs perceived as binding. It is to be taken into consideration that the actual effect on behaviour is dependent upon the perception and interpretation of both one's own service and the service received in return. What counts is that which the employee considers to be an appropriate service and not the expectation which is described in the written employment contract. As a result the contract which most determines behaviour is the basis of the PC and not that of the legal, written contract (cp. Martin/Bartscher-Finzer, 2003) . In light of this background we are interested in dismissal protection from the point of view of the personnel managers. Concretely: what are the perceptions regarding labour law in general and dismissal protection in regard to its prohibitive effect and its effects within a company? Can one link the assessments or the reported behaviour of the company to prevalent, established situational characteristics of the organisation such as business situation and the size of the company? Is it possible to prove the social psychological phenomena cognitive dissonance and reactance?
The criticism of dismissal protection in Germany can be exemplified with three supposed effects: 1. The "prohibitive effect: By "large" prohibitive effect of dismissal protection we mean that the engagement of new employees is either postponed or that new employmanagement revue, volume 18, issue 3, 2007 329 ees are not hired at all (abstinence). In this way, dismissal protection impedes the creation of new jobs as a result of fears concerning difficulties later if the jobs should need to be cut. The "small" prohibitive effect of dismissal protection means that different forms of the employment relationship -such as fixed-term jobs or temp employment -are chosen so that dismissal protection does not present a problem -at least in the short term. 2. Effects within the company: Dismissal protection can have an effect on the behaviour within a company. An absence of dismissal protection (for example in the probationary period or limited-term contracts) can be used to apply pressure. A more comprehensive protection can create job security which motivates the affected to integrate themselves into the company. It can, however, lead to a shift of organisational power to the employee which is factually limiting for the employers freedoms (cp. Neuberger 1995 regarding the roles of power within organisations). 3. Preventive effect: Finally, dismissal protection can lead to the fact that dismissals are postponed or not carried out at all. A positive interpretation of this is that the forced slowness in adjustment leads to a higher productivity because the company must deal with the personnel strategically. A negative interpretation is that a reduction of jobs necessary for economic reasons could be impeded. In the following, we consider the prohibitive effects of dismissal protection and its effects within a company. The analysis of the personnel managers' perceived functionality of labour law follows as dismissal protection is a part of labour law as a whole.
Methodology
The empirical basis of the analysis is based on expert interviews consisting of guided, questions (compare Bogner/Littig/Menz 2002) and a standardised telephone interview.
The interviews with experts were conducted in 2006 with the aims of 1) identifying the perception of labour law in the everyday workings of a company as well as the dominating attitudes thereof and 2) identifying the companies' procedural practices. The disproportional -in terms of company size -stratified sample follows the principle of random sampling. Branch firms and public corporations were not included in the population. The interviews lasted between 1.5 and 3 hours and resulted in more than 3000 pages of computer-supported content analysis. This qualitative method provides insights into the dynamic of the internal processes of the companies investigated which would quite probably remain hidden in a more standardised process. Our analysis of the expert interviews was conducted primarily following Mayring's qualitative content analysis. This represents an empirical, methodically controlled approach to the analysis of, in particular, large text documents by which the material -remaining in its communicated continuity -can be analysed according to content analysis rules while avoiding premature quantifications (compare Mayring 1997) .
The quantitative data collection consisted of telephone interviews with those responsible for personnel management. On average, the interviews lasted more than 30 minutes. The population criteria were the same as for the qualitative study. One exception is the questioning of personnel management in companies with less than ten employees (namely 6-9). These were not conducted in the qualitative study (expert interviews).
In the following section, the results of the investigations are presented for two subject areas: in the functionality of labour law as well as the effects of dismissal protection. We proceeded in the following way: In the first stage, characteristic quotes from the expert interviews are presented. In the second stage, a quantitative overview of the statements is attempted taking into account the restraint necessary in making such statements. Thirdly, the corresponding results of the standardised survey are presented.
Effects of dismissal protection -View of the personnel managers 3.1 Estimation of the prohibitive effects of dismissal protection
With respect to the role of labour law for new hires, the question "Which guidelines influence new hires?" was primarily asked. In the answers given by the experts, the companies' demand for manpower was primarily stressed as the driving force for new hires. Two quotes demonstrating this:
"If I need an employee I hire one -with or without dismissal protection. And if I don't have the work, then I don't hire new employees simply because I can possibly just terminate them quite easily. That just doesn't make good business sense." (interview 19) "The only criterion for a new hire is if we need somebody in this position or not. Then there must be a need for personnel in this shop. That's the second aspect. The third is just a personal question which is important: Does this person fit in our company or not? Labour law gives me the possibility later to separate myself from this person if, in hindsight, I feel I've made a bad decision. At the moment of hiring, though, labour law doesn't make any difference." (interview 03) It was occasionally stated that dismissal protection could be inhibitive in hiring new employees. A quote representing this: "I think there has to be dismissal protection… if it didn't exist we would have anarchy in termination of employees…. I think the employers … would actually like to hire more people on a short term basis because things are going well at the moment but they can't because they can't get rid of them later.'" (interview 02)
Sometimes it was explicitly claimed that dismissal protection was inhibitive for the economy or in the hiring of new employees: "It impedes the national economy… because a lot of employers go, if they can, to other European countries to found companies, and thereby create jobs there but not here in Germany. Hiring is done more tentatively here. Precisely…because dismissal protection is so strong here and once an employee is in the company they can't be gotten out again." (interview 12) Avoidance behaviour was also mentioned in this context: "I think that without dismissal protection you, if slightly exaggerated, wouldn't [have] any temps and you wouldn't have to work with limited-term contracts. Or that it would be greatly reduced…. Companies would take a lot more risks. They would then hire one person too many rather than, as today, one too few. Overtime in companies might, as a result, be reduced. It's true that companies often have their people working long hours because it's too big a risk to hire new employees…" (interview 12) management revue, volume 18, issue 3, 2007
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Other factors for new hires were mentioned as well. It was possible to glean primary causes from the 41 conversations analyzed. These are listed with the number of occurrences in the table below. The paramount roles of economic conditions and the availability of manpower are clear. Most of our experts do not mention being influenced by labour law when asked about their willingness to hire new employees. The business situation is decisive and, according to our experts, no positive signals can be set by the structuring of labour law. Two statements that should demonstrate this:
"I would not agree, with the generalized ….exaggeration that labour law is bad and makes everything complicated and that labour law sees to it that we don't create enough jobs here. I don't think that labour law is necessarily responsible for this..." (interview 11) "…the approach of creating jobs with labour law… in my opinion that is just an excuse for a political discussion. … the only decisive aspect is: Is the economy prospering? Yes or no? If the economy is prospering than we live with the labour laws and, when not, then it isn't possible to create jobs by political means." (interview 14)
Expressly negatively formulated statements regarding dismissal protection were not very prevalent -in contrast to the prevailing mood in the public discussion about employment law. Rather, there seems to be a more typical opinion that dismissal law is a self-evident general condition which is completely in accord with the legitimate interests of the employee, even when it has negative consequences for the company or national economy. Several of the interviewees differentiated their assessment of labour law in this context -they pointed out the need for protection of the employed but, at the same time, criticised the courts interpretation of the regulations:
"Well, with respect to arbitrariness [dismissal protection] is definitely worth preserving but, from the point of view of the employer, in a milder form with respect to the burden of proof and demonstration which they are exposed to. Generally speaking, it should surely not be done away with completely." (interview 03) "In principle, I think [dismissal protection] is good, simply to provide a little security. I don't consider it to be correct the way that it is interpreted in the courts today or how it can be used in individual instances to make life difficult for the employer." (interview 35)
Complementary to the examples, a weighting on the basis of the corresponding frequency distribution now follows. The experts gave varying answers in response to the question: Which effect does dismissal protection, in your opinion, have in general on the economy and society? These answers can be characterized in the following way:
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One fourth of those asked stressed the security provided to the employed, protection from arbitrariness and anarchy as well as from "hire and fire". The survey participants described dismissal protection as creating a balance and as a part of German labour law culture. A referral to societal models is clearly recognizable here.
A good third stressed the protective function but saw, at the same, time a negative side to the coin.
Only very rarely was it stated that dismissal protection could, in part, be retardant for the labour market. This, however, was not seen as affecting the respondent's own business or company.
Likewise, dismissal protection was rarely seen as obstructive for the economy or as a hindrance with regards to the hiring of new employees.
Altogether, dismissal protection is considered by personnel management to be senseful and worth preserving. In particular, its importance for the employed and the society was mentioned. The interpretation of dismissal protection in the courts was seen as problematic by several interviewees.
In order to generalize of these qualitative findings, the relative influence of various factors with regards to new hires was asked about within the framework of the standardised survey (see table 2). The table shows the role of labour law in the decision for or against new hires in relation to other factors commonly mentioned in this context: Two indicators relate to labour supply, two indicators to labour demand, and finally the general conditions of financing by the banks and labour law. The astonishingly low level of significance given to labour law is remarkable As a result of the limits upon theoretical and methodical measurements, these findings are in need of amendment. Statements made by personnel managers regardmanagement revue, volume 18, issue 3, 2007 333 ing the actions of companies are of high value for two reasons: First of all, these statements are less likely to be reflective of the will of the specific person because a concrete, carried-out policy or company behaviour is asked about. Secondly, it iswithin the boundaries of the possible -possible to check the validity of the statements made by means of external criteria. Measured against the criterion of actual past terminations -which can be ascertained with the help of the Socio-economic Panel (cp. Schramm 1999) -the projected statements made by the personnel managers regarding termination behaviour proved to be valid and, therefore, acceptable for the following indicators. (see image 1)
The results of explicitly asking whether or not new hires are done without -the common claim -or at least postponed are visible in image 1. Considering the prevalent discussion, the low occurrence of reported postponement of, or abstinence from, the hiring of new employees is surprising, especially considering that the question asks about a span of three years. Despite the existence of these prohibitive effects in individual cases, one can not presume, in the face of such results, a wide-spread phenomenon. In total, one sixth of the personnel managers report having abstained from new hires within the last three years as a result of dismissal protection. As a result of the given external validation of the responses with regards to terminations, which could be checked with data from the SOEP, we assume the validity of the information. However this figure is, in the absence of a standard of comparison, not necessarily to be judged in and of itself. There is a trend in the media to draw a picture which surely suggests a larger rate than the relatively marginal occurrence of the prohibitive effects of dismissal protection that is shown here. On the other hand, hundreds of thousands of avoided attitudes may be hidden behind these responses -this would be an amount that should not be neglected.
Under which conditions does the abstinence from new hires as a result of dismissal protection occur?
At this point it will be attempted to identify the influencing variables regarding the abstinence from hiring new employees. Whereas the expert interviews do not provide any appropriate information on this, the standardised survey offers a multivariate model in which the abstinence from new hires is recorded as a binary variable which can be explained. The selection of influencing factors confirms to our model, according to which personnel management behaviour is explainable by means of general conditions, characteristics of the organisation and characteristics of the person.
Business conditions: region, industrial sector (branch), business situation at present and in 3 years Characteristics of the organisation: the size of the company, proportion of labour costs, development of the number of employees in the next three years, commitment to a labour contract, and the existence of a works council Characteristics of the person: The parties involved consider dismissal protection to be supportive or obstructive, the importance of long job tenure Major variables of the general conditions of the organisations as well as the individual judgements by the personnel management to which an explanatory potential can be attributed to were included in the Logit-Model. Although variables were hardly named explicitly in the literature (with the exception of company size), at the least, a structural effect may be expected from the explanatory variables. We expect, in general, that a reporting of the abstinence from hiring new employees will come particularly from companies having a bad business situation that will, presumably, remain so. It is also assumable that differences will be found between eastern and western Germany due to divergent situations and personnel management practices. Institutionalized employment relationships also suggest that prohibitive effects will be much lower. That the size of the company will be influential at the company level is generally presumed (cp. here e.g. Pfarr et al. 2004: 193 et. sqq.; Seifert 2004: 200 et. sqq.) . A higher proportion of labour costs also would suggest an abstinence from hiring new employees and the presence of avoidance strategy.
Only perception of dismissal protection as supportive or obstructive and the predicted development of personnel in the coming three years are of significant explanamanagement revue, volume 18, issue 3, 2007 335 tory value. All other factors proved to be insignificant. This is also true for the discussed company size and the variables of the employment relationship. The explanatory power of the analysis is very low with a R² of 0.14 (Nagelkerke). The explanatory power of the model for the abstinence of new hires certainly rises with an integration of diverse attitudes and judgements (R² of 0.28 following Nagelkerke), but the variable of whether or not dismissal protection is supportive or obstructive continues to maintain its excellent value. This is an indication of the decisive role of the subjective attitudes of the personnel managers: In this way new hires are rather done without if the parties involved feel poorly informed about labour law regulations, consider dismissal protection to be more obstructive than supportive, feel themselves to be hampered by labour law and/or are not of the opinion that labour law eases personnel work. Table 4 illustrates the connection between personnel managers' attitudes and the reported behaviour inferred from the perception of dismissal protection: the subjective perception of dismissal protection clearly influences the tendency to avoid hiring new employees. Particularly conspicuous is the correspondence of the personnel manager's attitude towards dismissal protection and the operational prohibitive effect when dismissal protection is considered to be obstructive. The effect of dismissal protection is therefore more likely to be determined by the hiring of personnel managers than by structural factors. Table 5 serves to underscore the connection between attitudes and behaviour. Again, a clear connection between these variables is shown so that one asks the question of whether attitudes, when isolated, have influence also when other situational variables are substantially borne in mind. The corresponding Logit-model (cp . Table 6 ) produces the following results: being informed about dismissal protection, the perceived importance of dismissal protection, the perception of same as supportive or obstructive and the perception of the employees which insist on their rights influence the decision to hire new employees significantly. The explanatory value in the sense of R² is, at 0.19 (following Nagelkerke) higher than that of the analysis based upon structural data. And what do you estimate to be the proportion of labour costs in relation to total expenses for your company?
750 German personnel managers (2007) 3.3 The "small" prohibitive effect
Besides the postponement or avoidance of new hires, we generally suspect an avoidance strategy on the part of the companies. There are diverse ways to avoid permanently employing a new employee -and, as the case may be, sidestep dismissal protection law. Additional projects (work loads) may not be accepted, slowly processed, or possibly given to other sub-contractors. Or a heavier work load is done by existing employees. Production volume may be increased at the cost of quality but, too, it is possible that productivity reserves may be tapped. Finally, employees may be hired for a limited time which is characterized here as the "small" prohibitive effect.
Were responses given by personnel management in the expert interviews or the standardised surveys which suggest the existence of the "small prohibitive effect"?
During the expert interviews, statements were made on various occasions regarding employment contract length limitation or temp-workers within the context of dismissal protection.
After all, 15% stressed the importance to avoidance strategies such as employment contract term limitation or the hiring of temp workers when dealing with dismissal protection. Our interviewees recognize these avoidance strategies; they also see that they do not make dismissal protection obsolete as is demonstrated by the following passages:
"…you have dismissal protection in a term-limited employment contract too… If we limit employment to one year with a probationary period of three months then you have three-fourths of one year with absolutely normal dismissal protection…." (interview 02)
In one interview a simple relation between dismissal protection and avoidance behaviour was claimed -without a clear managerial or operational reference. (see the above quote from interview 12)
The standardised surveys showed that contract term limitation was, predominantly, not a direct reaction to the pressures of labour law (in particular dismissal protection) but rather an instrument in flexibly structuring the workforce which, in addition, offers the extra benefit of avoiding the problems related to dismissal protection law for a certain time (cp. image 2). The limitation is not a direct result of avoidance strategy, which serves to underscore the importance of job tenure.
A similar picture is seen in the case of temp-workers. Predominantly, they are hired as a reaction to a spike in the work load. Labour law-related problems or personnel expenses play a more minor role. Temp-work is still of little significance in the German national economy but is, however, clearly on the increase. According to the personnel managers, the reasons for the use of temps are (multiple answers possible): peaking of the work load (82%), increasing flexibility to protect existing long-term employees from dismissal (44%), testing before permanent employment (39%), marginal occupations/activities (35%), to decrease personnel costs (25%) and its being an alternative to permanent employment (38%).
Temp-work can also be practiced as avoidance strategy. However, the motives for hiring temp-workers are manifold. In particular, fluctuations in the work load which create a short-term need for an increased work force are a central motive for hiring temp-workers. This is most likely not to be largely connected to avoidance behaviour The results show that the limiting of employment contract lengths is extensively practiced and that the hiring of temp-workers rarely. The motives in both cases are very clearly manifold. One point, among many, is the thought of sidestepping dismissal protection law. This may play a part in individual cases but is, however, as a rule, seen as playing a junior role.
Effect within the company
The potential role of dismissal protection exists not only within the decision making process of whether to engage new or terminate existing employees despite the fact that the prevalent debate is, as a rule, limited to this aspect. Additionally, employment is itself affected, which is depicted here with help of the psychological contract. This contract encompasses the reciprocal expectations and commitments of the partners' which are not formulated in the explicit contract and nevertheless have a major influence on the actions of the parties involved (cp. Rousseau 1995) . Generally, this involves the "exchange" of willingness to perform and loyalty, for job security and payment which is subjectively considered to be fair and sufficient. In everyday life the psychological contract implicitly determines the actions of the partners. Not until conflict arises do the parties involved resort to the explicit contract -an action which can be seen as a breach of loyalty. This is especially true when external experts (attorneys) or arbitrators become involved. As a result, it shouldn't be surprising that the contractual parties attempt to settle conflicts without resorting to means of the external con-tract and that the number of cases taken to court is relatively low. The direct importance of labour law -which tends to play more of a background role -is to be qualified accordingly. The effects of dismissal protection on behaviour within the company are not unequivocally predictable: On the one hand, a lack of dismissal protection, and the resulting lack of job security, discipline the employees in the sense of the Shirkingmodel (cp. Shapiro/Stiglitz 1984: 433 ff) and, therefore, contribute to the desired work habits. In this model, a higher level of dismissal protection would make it possible for employees to perform at a lower level with their own interests in mind. Lower or falling absenteeism rates in times of high unemployment have often been interpreted this way. On the other hand, the job security created by dismissal protection encourages long-term commitment and higher qualifications on the part of the employees. This position is supported by the empirical evidence as well as by theoretical contemplations ranging from organizational-psychological to efficiency wage theoretical approaches (cp. Wagner/Jahn 2004: 127 ff). The high level of job stability may be interpreted as an attribute of the, generally speaking, highly productive German economy.
The effect of dismissal protection within the company was asked about only marginally in the expert interviews and standardized surveys and, therefore, only a limited amount of pertinent information is available.
Occasional references to the effect of dismissal protection within the company can be found in the expert interviews. This is true of both the disciplinary and motivational effects and also the possible discrepancy between the emphasis of a long tenure and a judicially anchored job security which is considered disruptive.
The personnel managers welcome job security as a stabilising factor for company behaviour but sometimes find the juristic form of its protection to be a limitation to the "entrepreneurial freedom" which implicitly expresses a distrust of the company's social aptitudes (dependability and predictability, loyalty to its employees, rational behaviour). Only sporadically do the interviewees see labour law as a disciplinary instrument in the form of admonishment or (written) warnings. Warnings can be used to enforce discipline or to prepare the way for terminations. However, their effectiveness was seen quite critically: "We have very, very few dismissal protection proceedings… but alone the requirements of what an employer has to do in terms of handing out (written) warnings and the possibilities available to the employee in terms of infringing on the corresponding regulations … before a decision can even be made…." (interview 37) It doesn't necessarily have to be about termination, though, as the following quote shows: "….I didn't even necessarily want him to leave the company. I just wanted him to do his work as it was supposed to be done. And after its not having worked out over years I still said: now he's going to get a (written) warning and then another and then the termination. Then we went to court and I, of course, lost. I actually knew I would going in but it was really about the signal it set…. And it finally had the effect I was looking for -it got better… at his age you can't really change him but you can change certain of his habits…." (interview 28) management revue, volume 18, issue 3, 2007 341 Obviously the warning as an instrument was not effective. Nevertheless, the interviewee sees the court case as a disciplinary signal. Ultimately, the warning didn't serve to 'teach' but, rather, to prepare the way for an effective termination.
"We really try to recognize early whether or not someone fits in our company, if he wants to work or not… especially in jobs requiring physical labour… the people there are pretty emotional, aren't they? Suddenly, they just don't turn up to work if they've been out the nights before… first you talk and talk and then an admonishment. Then you give them a written warning and maybe a second. Then at some point there's the termination" (interview 15)
There are two interesting aspects in this example:
The interviewee limits the group of people on which admonishments and (written) warnings might be effective (work without a high intellectual level -blue-collar). He refers to (written) warnings as an instrument for cases of drastic misconduct and thereby qualifies its applicability as a consistently integrable personnel management tool. Despite the negative appraisal of dismissal protection, a long tenure within the company is deemed important. After all, 86% of those asked valued the long tenure as "very" or "rather important". In particular, the employees' qualifications were named as the reasons for the economic roles. Additionally a part is also played by networks, long term customer contact with the employees, etc. Motivational reasons were named as well.
Image 3: Importance of a long employee tenure in the company

German personnel managers (2007)
A portion of those asked (39%) answered that the job tenure is important and at the same time, stated that dismissal protection is obstructive. Obviously long job tenure and dismissal protection as determined by law represent independent problems for the interviewees. Analogous passages are found in the expert interviews. The respondents found the job tenure important. This is shown in the following response, given to the question, "What would happen if there were no dismissal protection?".
"if companies can throw employees out blindly because they no longer have any limits, it is ultimately a loss of quality. Just as in the quality of life, fear makes you sick…only a long-year employee can be a good employee. The longer they are there, the better the quality produced. It follows that the performance quality actually sinks as well, which means, that the customers get sick of it all at some point and say, 'there are others out there'. This can ruin a company." (interview 31)
Three levels of the importance of dismissal protection become clear in this passage: Job security (which is associated with dismissal protection) represents an important part of long term future planning. It is a part of the quality of life. Job insecurity causes stress which can make one sick and, therefore, have a negative effect on the employees' performance Job tenure is a requirement for the quality of work. Job insecurity leads to a loss of quality. This evinced value orientation -that long term future planning and quality of life are desirable -and the assumptions about the affective mechanism of security and motivation or the quality of work are not necessarily expressive of first hand experience.
Self-descriptions rarely include a repressive personnel management. The instrument of (written) warnings for disciplinary reasons or as preparation for a termination is only rarely used. The employment relationships are, from the perspective of the personnel managers, marked by cooperative dealings. Job security is of economical importance because of the necessary qualifications and motivation. Labour law has, under normal business circumstances, a "background function" and not an organisational tool. This fits with the reserved and selective use of legal instruments which affect dismissal protection ([written] warnings).
The perceived functionality of labour law
The public debate as well as common attitudes in the economic sector, suggest (cp. SVR 2006: 354, 370 ) that legal regulation is predominantly seen as a limitation. According to the common thesis, an affected company can, if necessary, create rules. The need for labour law is, therefore, from the point of view of the company itself rather low. Rather, it can be assumed, it is more about protective rights of the employees which are, at the least, non-beneficial for the business efficiency of the company. According to this realm of thought, the statements made about labour law must be predominantly marked by the thought that labour law limits a business's freedoms.
Within the expert interviews, the functionality of labour law was addressed at many points. Here is a selection of illustrative, exemplary quotes: "My main wish would be to see more fairness in the labour courts. Secondly, I would want that the form of wrongful dismissal suits would be softened so that employees and employers alike would be allowed to end the employment relationship without everyone making such a fuss about 'behaviour-based, person-related' and so on." (interview 12) "Yes, a simplification of hiring and terminating. Dismissal protection plays a part in this. I would wish that the labour courts would pay more attention to the content and less to the formalities." (interview 15) management revue, volume 18, issue 3, 2007 343 "I would want the labour courts to listen a little more to the employer, not just to the employee -especially when it's about behaviour related terminations." (interview 19) "I really would like to see that that the works council and the employer were also allowed -above and beyond the general labour law -to find in-house solutions, such as loosening dismissal protection when specific requirements are there…." (interview 39) These limitations to the freedom of action, which concurrently may also have a supportive function because of its coordination capacity, were explicitly operationalized as "perceived functionality" of labour law by means of two scales in the standardised survey. One scale raises the effect of labour law to personnel management categories. The second scale ascertains the role of labour law for human resources management in that the labour law itself is asked about in a differentiated manner. The mentioned laws or subject areas are those that are commonly subsumed under labour law. Regulations of collective labour law such as the so called "Tarifvertragsgesetz" (law for the regulation of labour tariff agreements) or other, more special laws regarding, for example, labour protection were not included.
The following overview shows the perceived influence on areas of personnel management. Only a minority of personnel managers viewed labour law as restrictive in relation to concrete areas of personnel management. It was seen as very restrictive by less than ten percent of the interviewees with the important exception of the dismissal of employees (21%). Also when it comes to a summarization of being more or less limited, only a minority -often ca. one fourth -of the personnel managers report being more or less very limited. An important exception is the dismissal of employees. Almost every second interviewee made such a claim (47%). On the other hand, there are personnel managers which stress the supportive capacity of labour law. As a rule, this supportive capacity is stressed by 20% of those asked although a small minority of these see labour law as very supportive. Hence labour law is, as a rule, in the eyes of the interviewees, non-restrictive but, however, it is also not supportive. In relation to the dismissal of employees the situation is regarded critically.
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Additionally, it was checked to see which legal regulations are found to be limiting. In turn, it was to be expected that the level of scepticism towards the laws is high enough that the limiting effect of the law on the actions of personnel management would have to be stressed. However this did not turn out to be the case. The regulation of continued remuneration, contract-length limitation, part time work and the employment contract were only viewed as restrictive by a minority. These findings refer to the importance of creating generally valid rules which help to reduce transaction costs and, where applicable, competitive disadvantages. However these positive appraisals are not valid in general. Again, the assessments regarding the dismissing of employees prove to be problematic: almost half of those interviewed state that dismissal protection law is obstructive. In face of this, the 20% who view the law as supportive are noteworthy but are, however, clearly in the minority. The findings regarding the Works Council Constitution Act are less surprising. Along with a large number of non-responses to these questions -which is to be explained by the fact that most businesses do not have a works council -there were more critical than positive statements. Apparently, less than ten percent of personnel managers are convinced of the advantages of the Works Council Constitution Act.
Image 4: The perceived functionality of labour law: Arranged by law
Altogether, labour law is seen as a necessary legal framework which primarily guarantees the protection of employee interests and provides reliable limits. In general, labour law seems -according to the impressions made by the expert interviews -to not play as large a part in the formation of a company's employment relationships as one might expect. It is not unpopular and, on the contrary is seen as a necessary frame of action. The general assessment of labour law is, thereby, worse than that of the individual, concrete personnel management areas or specific laws.
Criticism of labour law is, nevertheless, directed at dismissal protection. Dismissal protection is, in the interviews, considered to be employee-protection-law. It appears, in the statements examined by us, with an implicitly (restructuring, personnel situation, striking comparisons, losing court cases) negative connotation. It is then no surprise that a desire for a change in the laws regarding the termination of employees is expressed when the experts are asked explicitly about changes that they would like to see. It is obstructive especially in cases of restructuring-related lay offs or when used as an ultima ratio in cases of behavioural or performance problems. In cases of restructuring lay offs, the factors of the determined social criteria for redundancy, the notice periods, dismissal protection suits and problematic aspects of redundancy pay are bothersome. As a rule, the contexts of justification put forward by the personnel managers in the interviews have the value of anecdotal evidence in that they are often the result of generalised personal experience (with individual labour law conflicts) or even second hand experiences (possibly only hearsay). Often the assessments stand as general statements detached from concrete business experience.
There may be many different reasons for the moderate assessment of the limitations placed on personnel work by labour law. Some of these reasons may be a result of the investigative methods: the personnel managers may make these statements because of a low level of aspiration or they would not like to express their relative powerlessness within the framework of an interview. With an economical regard, however, other explanations present themselves: thusly would a relatively high functionality of labour law (only slightly obstructive, some regulations being supportive) explain this pattern of answers. Furthermore -and this may be crucial -in most companies it is not even the strategy of personnel management to apply the law in cases of conflict.
Conclusion
In this paper, the role of labour law from the perspective of personnel management in Germany was examined. This was done from a behaviour-oriented perspective and using the example of the prohibitive effect of dismissal protection and the effects thereof within a company.
It was shown empirically that the positions presented in the judicial or public debates are hardly reflected in the reception of labour law by the personnel managers. In international comparison, it is shown that different perceptions lead to different business practices (cp. Pierre/Scarpetta 2004: 24) . The prohibitive effect of dismissal protection is, according to the statements made by the interviewees, is to be considered quite small. It seems rare that a company does not hire new employees as a result of dismissal protection because business situations are, in the end, decisive. As well, the often suspected avoidance strategy is only occasionally found in the descriptions made by the personnel managers -temp work and limited contract lengths are practices used mainly due for other reasons. However, in international comparison, Pierre/Scarpetta (2004) show that differences in dismissal protection also result in differences with respect to practicing limited term employment and with regard to qualification actions.
It is evident that the companies' non hiring of new employees -which is explained by or justified with dismissal protection -is linked to macroeconomic or managerial variables such as the business situation, branch, company size etc. However, the analysis shows that the explanatory value of these "tangible" variables is consistently low. Instead, the attitudes of the personnel managers prove to be of more explanatory value: When labour law is deemed obstructive, it is more likely that abstinence from hiring new employees is reported.
The effect of dismissal protection within a company is also not very pronounced in the self-descriptions made by the personnel managers. First of all, contrary to that of the psychological contract, labour law plays a subordinate role in a company's daily operations. Secondly, a stable workforce is also deemed very important from a personnel management point of view. Thirdly, the instruments of labour law are used for disciplinary purposes only in exceptional cases.
Incidentally, the subjective stances of the personnel managers are not necessarily a consistent reflection of a real situation. Instead, a "subjective" reception of labour law takes place on different levels which can exist relatively independent of one another: knowledge, experiences, opinions, attitudes, and moral concepts can, but must not, be in harmony with each other especially as the "objective" matter being considered is often contradictory and multifaceted. Additionally, the personnel managers organise their cognitions in such a way that sub-classing processes, in the sense of the theory of cognitive dissonance or reactance, are observable. These can, in turn, serve to reinforce the plausibility of the subjective reception of labour law.
From an international perspective, the analysis shows that, at a practical level, differences in the legal code are less important than these measurable legal differences suggest.
Apparently, personnel management's reception of labour law is significantly different from the legal discourse. Thereby, this reception is less dependent upon business situations and the organisation's characteristics as it is upon the actual people/parties involved. Apparently the individuals involved have their own (often implied) individual human resource strategy. This is, by any rate, suggested by the expert interviews (cp. Krawetzki 2007) . The individual human resource strategies, which determine the behaviour within the company, correspond to certain characteristics of the person themself (age, qualifications and informedness). With a change of the person responsible, a change of human resource strategy and company behaviour is also possible. Altogether, labour law is of relatively low significance which is, furthermore, conveyed by the subjective perception of the parties involved. It is to be assumed that a change in the reception of labour law -which is largely independent of economic trends and the business's situation -is possible with a change in those involved (personnel management). In this respect, the personnel managers are institutional parties management revue, volume 18, issue 3, 2007 347 (cp. Alexander 1993) which, to a certain extent, are capable of determining company behaviour by means of their own individual strategies. 
Subject Area Standardised Survey
Expert Interviews "large" prohibitive effect of dismissal protection Labour law is of low importance for the decision making process in terms of hiring new employees. It ranks behind the situation on the product and labour markets. The avoidance of new hires is dependent on the perception of labour law and less upon the economic general conditions or characteristics of the company Our respondents felt, altogether, neither hindered by labour law -in particular dismissal protection -when making hiring decisions nor did they believe, as a rule, that a change in dismissal protection would lead to more employment.
"small" prohibitive effect of dismissal protection Limitation of the length of labour contracts and the hiring of temp workers were founded by different motives. The sidestepping of dismissal protection may play a junior role in individual cases.
Limitation of the length of labour contracts and the hiring of temp workers are seen as a transitional form to a regular employment which could not really help to solve problems associated with dismissal protection (long dismissal protection periods, determined social criteria for redundancy, unpredictable dismissal protection court cases, obligation to and amount of redundancy payments). Effect of dismissal protection within a company According to the statements made by personnel managers, labour law is rarely used as a disciplinary or motivational tool. Nor is this desired. Almost 90 percent of personnel managers consider long job tenure of their employees to be "very" or "rather important" from a business management point of view.
The effect of dismissal protection within a company is to be presumed as marginal. Only in exceptional cases is job insecurity (communicated in the form of [written] warnings or threats of termination) used -and in these cases more symbolically. Job security is necessary for business management because of qualifications and motivation. Personnel managers are interested in stable employment relationships.
Functionality of Labour Law
When asked about the influence of labour law on personnel management fields, labour law (with the exception of dismissal protection) is considered much less obstructive but, also, not supportive. When asked about concrete legal regulations, some are pointed to as supportive and others as limiting. Here again, dismissal protection is described as limiting.
The criticism of labour law is concentrated mainly on dismissal protection. 25% of those asked would like to see a loosening of dismissal protection. Likewise, 25% would like a more flexible dismissal protection and 34% a precise, transparent labour law and uniform employment-contract legal code.
